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MISC. (J) NO. 97/2019 
(Arising out of T.S. No.33/2015) 

 
Smt. Tileswari Borah (Koch) 

-- Petitioner/ plaintiff     
  

-Vs.- 
Sri Saruram Koch & Ors 

----- Opp. Parties/defendants  
 
 
  A petition filed under section 144 read 

with Order 22 Rule 3 of Code of Civil 
Procedure and finally came up for hearing 
on-01/02/2020 in presence of following 
Advocates: - 

 
Ld. Advocate appeared for the petitioner          : - Mr. K. Sarma 
Ld. Advocate appeared on behalf of OPs  : - Mr. B. Nath,  
          Mr. S. K. Singh 

 
1. Instant Misc. (J) case arisen out of a petition filed by the petitioner 

Golap Koch under section-144 read with Order-22, Rule-3 of CPC for 

restitution of suit and substitution of suit.  

2. Petitioner’s case: - Petitioner’s case appears to be in narrow 

campus is that petitioner had been duly constituted and appointed by 

the plaintiff and accordingly, petitioner conducting the suit on behalf 

of the plaintiff. That on-11/04/2019 plaintiff died leaving behind 

following legal heirs: - 1. Smt. Rupa Borah, 2. Smti. Ranu Borah, 3. 

Smt. Anjana Borah & 4. Smti. Dharitri Borah. That Hon’ble Gauhati 

High Court on-29.1.18 vide CRP(I/0) 18/18 stayed the further 

proceeding of the suit but after death of plaintiff on-22.07.19 said 

CRP(I/0) 18/18 was dismissed on withdrawal. Hence, the plaintiff 
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prayed to restore the suit to file for the interest of justice. That legal 

representatives of deceased plaintiff also by registered special power 

of attorney being no-217/19, dated-26.08.19 duly appointed the 

petitioner to conduct the suit on their behalf. Hence, petitioner 

prayed to restore the suit and substitute the aforesaid legal heirs of 

the plaintiff as plaintiff no-1(i), 1(ii), 1(iii) & 1(iv). 

3. OP’s case: - The O.P’s contested the prayer of petitioner by way of 

filling written objection both in law and facts. The O.P’s in their 

written objection denied the entire averments of petitioner and 

pleaded further that prayer is not maintainable as the petitioner has 

no locus standi to file instant prayer. It is also pleaded that the 

alleged date of death of plaintiff as stated in para no-2 of petition 

was on-11.04.19 and petition for substitution for legal heirs of 

deceased plaintiff had been submitted by the petitioner on-03/10/19 

and as such the petition is time barred and suit abates accordingly. 

That legal heirs of plaintiff were not substituted in CRP(I/0) 18/18 on-

22.07.19 before the Hon’ble Gauhati High Court and hence the 

withdrawal petition filed before the Hon’ble Guwahati High Court as 

alleged in the petition suppressing the material facts. That the 

petition for substitution is time barred and the legal heirs of plaintiff 

had also no power to appoint any attorney to contest the suit. That 

prayer of restitution in an abated suit and substitution thereof had no 

relevance to each other. Hence, the case is liable to be dismissed 

with compensatory cost. 

DISCUSSION, DECISIONS AND REASONS THEREOF 
4. Heard both the sides and perused the entire case record. Admittedly, 

neither the petitioner nor the O.P’s adduced any sort of evidences. 

The prayer of petitioner filed in support with an affidavit enclosing 

attested copy of death certificate, Certified copy of order passed by 

the Hon’ble Gauhati High Court and a Xerox Copy of Power of 

Attorney. 

5. In the light of pleadings on record this court finds followings points 

for determinations: -  
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1. Whether suit stands abated in the event 

of death of plaintiff? 

2. Whether prayer of petitioner barred by 

law of limitation? 

3. Whether suit is liable to be restored back?  

6. Now, taking notes of aforesaid points for determinations this court in 

the forthcoming discussions shall try to understand as to whether the 

prayer of petitioner has any sustainability upon which the suit may 

restored back on substitution of legal heirs of deceased plaintiff. All 

the aforesaid points for determinations are inter-related and as such 

all those points are taken together for discussion and decision. 

7. Now coming to the pleadings on record this court finds that petitioner 

in his prayer claimed himself to be an attorney of deceased plaintiff 

and he further pleaded that plaintiff of the suit died on-11.04.2019 

leaving his four numbers of daughter as his legal heirs. It is further 

pleaded by the petitioner that Hon’ble Gauhati High Court vide order 

dated-29.1.18 stayed the further proceeding of the suit in CRP(I/0) 

18/18 and after death of plaintiff on-22.07.19 said CRP was 

withdrawn on dismissal. It is further pleaded by the petitioner that he 

had been again appointed as attorney to conduct the suit by the 

representatives of the plaintiff and accordingly, by filling instant misc. 

case he prayed to restore back the suit after substitution of legal 

heirs of deceased plaintiff. 

8. On contrary the defendant/O. P, in their pleadings raised the plea of 

limitation for filling the prayer of substitution of legal heirs of 

deceased plaintiff and locus standi of petitioner to file instant prayer 

for restitution of suit contending that plaintiff died on-11.04.2019 and 

on 22.07.19 CRP(I/O) 18/19 pending before the Hon’ble Guahati High 

Court withdrawn without substituting the legal heirs of plaintiff and 

furthermore the prayer filed beyond the period of limitation.  

9. In the light of pleadings on record this court finds that this suit 

instituted by the present petitioner on the strength of a power of 

attorney executed by the plaintiff and plaintiff died on-11/04/19 and 

on that day admittedly CRP(I/0) No-18/18 was pending before the 
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Hon’ble Gauhati High Court and on-22.07.19 the matter was 

withdrawn from the Hon’ble High Court and no substitution of legal 

heirs of deceased plaintiff was made knowing about date of death of 

plaintiff. Furthermore, instant prayer for substitution of legal heirs 

made by the power of attorney holder of deceased plaintiff on the 

basis of fresh power of attorney executed by the legal heirs of 

deceased plaintiff. The legal heirs of deceased plaintiff before 

empowering the present petitioner to conduct the suit ought to have 

filed prayer for substituting them as parties to the suit before this 

court and after impleading themselves as legal heirs of deceased 

father(plaintiff) they could have empowered the present petitioner to 

conduct the suit. As soon as the plaintiff died during the pendency of 

the CRP(I/O) 18/19 before the Hon’ble Gauhati High Court the 

validity of earlier power of attorney goes away and consequently the 

petitioner lost his right to file any petition for withdrawal of CRP(I/O) 

18/19 from the Hon’ble Gauhati High Court. The prayer for 

withdrawal filed before the Hon’ble Guahati High Court suppressing 

the fact of death of plaintiff.  

10. On perusal of the Order passed by the Hon’ble Gauhati High Court 

nowhere it disclosed that said withdrawal was done pleading the fact 

of death of deceased plaintiff. Even assuming that petitioner knowing 

about the death of plaintiff withdrawn the CRP No-18/19 from the 

Hon’ble Gauhati High, then he ought to have file prayer for 

substitution of legal heirs of deceased plaintiff in this suit within the 

period of limitation. It is the settled propositions of law that prayer 

for substitution of legal heirs needs to be filed within the period of 90 

days from the date of death of a party. In this case as per the 

contentions of the petitioner plaintiff died on-11.04.19 and at that 

time the matter before this court was kept in abeyance in the light of 

order passed in CRP(I/0) No-18/18 and subsequently, the matter was 

withdrawn on-22.07.2019 from the Hon’ble Gauhati High Court and 

instant prayer filed on-11.09.2019. Hence, it seen that prayer for 

substitution of legal heirs filed after almost six months of the date of 

death of deceased plaintiff and such fact renders the instant prayer of 
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petitioner time barred as he failed to file any prayer of substitution 

before the Hon’ble Gauhati High Court as an appeal is also considered 

to be a continuation of suit. Furthermore, no prayer filed by the legal 

heirs of the plaintiffs before this court and that facts dispels that suit 

stands abated long before of withdrawing the CRP from the Hon’ble 

Gauhati High Court. Hence, it seen that prayer filed under order-22 

rule 3 of CPC appears to be time barred.  

11. Now coming to the prayer filed under section-144 of CPC, this court 

finds that on-03.08.19, this court on receiving the order of Hon’ble 

Gauhati High Court passed in CRP No-18/18, vacated the earlier order 

and proceed further with the suit and long after of passing that order 

the petitioner filed instant prayer for substation and restitution of suit 

without assigning any reasons. Furthermore, no prayer of 

condonation of delay is filed with the instant misc. case.  

12. Section-144 of CPC postulates that –Application for restitution : (1) 

Where and in so far as decree [or an order] is [varied or reversed in 

any appeal, revision or other proceeding or is set aside or modified in 

any suit instituted for the purpose, the Court which passed the 

decree or order] shall, on the application of any party entitled to any 

benefit by way of restitution or otherwise, cause such restitution to 

be made as will, so far as may be, place the parties in the position 

which they would have occupied but for such decree [or order] or 

[such part thereof as has been varied, reversed, set aside or modified 

];  and, for this purpose, the Court may make any orders, including 

orders for the refund of costs and for the payment of interest, 

damages, compensation and mesne profits, which are properly 

[consequential on such variation, reversal, setting aside or 

modification of the decree or order]. [Explanation – For the purposes 

of sub-section (1), in expression “Court which passed the decree or 

order” shall be deemed to include –  

(a) Where the decree order has been varied or reversed in 

exercise of appellate or revisional jurisdiction, the 

Court of first instance; 
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(b) Where the decree or order has been set aside by a 

separate suit, the Court of first instance which passed 

such decree or order;  

(c) Where the court of first instance has ceased to exist or 

has ceased to have jurisdiction to execute it, the court 

which, if the suit wherein the decree or order was 

passed were instituted at the time of making the 

application for restitution under this section, would 

have jurisdiction to try such suit.]  

(2) No suit shall be instituted for the purpose of 

obtaining any restitution or other relief which could be 

obtained by application under Sub-section (1).   

13. Hence, the law enunciated in section-144 of CPC not appears to be 

applicable to the instant dispute in hand, as after passing the order of 

withdrawal by the Hon’ble Gauhati High Court this court restored 

back the suit on-03.08.19 without being informed about the death of 

plaintiff. Therefore, the prayer for restitution filed under section-144 

of CPC not appears to be tenable in the eye of law.  

ORDER 
14. In the result, this court finds that prayer filed by the petitioner not 

appears to be tenable in the eye of law and same is stand rejected 

due to devoid of any merits.  

15. Both the sides shall be their respective cost as neither parties have 

adduced evidence in this case.  

16. Misc. (J) case is disposed of accordingly.           

  
 

 

 

 

 

 

 

Civil Judge 
Sonitpur, Tezpur 


